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J  U  D  G  M  E  N  T

  The accused is the son-in-law of the deceased and his 
wife filed a case against him alleging cruelty on her, a week before 
the  incident  of  murder.  There  was  no  eye-witness  when  the 
accused inflicted multiple stab wounds on the deceased. However, 
four PWs saw him running away with a ‘dagger’ in hand from the 
place of occurrence. The accused, with a ‘dagger’ in hand, gave a 
chase to his wife and mother-in-law. 
   
PROSECUTION CASE : 

The prosecution case, as unfolded in the FIR, is that 
one Musstt. Horbola Khatun, wife of Late Hazarat Ali, a resident of 
village  Rahmanpur,  under  Dhekiajuli  Police  Station,  lodged  an 
FIR, on 02-06-2010, before the Officer-in-charge of the said Police 
Station,  alleging,  inter-alia,  that  due to  perpetration of  cruelty, 
physical and mental, on her, she filed a case against the accused-
husband Md. Haidar Ali, through Court at Tezpur. For filing the 
said case,  on that day, at about 6 p.m.,  the accused-husband, 
being armed with a ‘dagger’, entered into the house compound of 
her deceased father Hazarat Ali and stabbed him by the ‘dagger’ 
causing  multiple  wounds.  Later  on,  she  with  the  help  of  the 
neighbours, shifted her injured father to the 30 bedded hospital at 
Dhekiajuli, where the doctor declared him brought dead. 

INVESTIGATION :  

Based on the above ejahar, Dhekiajuli PS Case No. 184 
of 2010, dated 02-06-2010, u/s 447/302 IPC was registered and 
SI Chidananda Borah, the Officer-in-charge endorsed the case to 
SI Pulakesh Rabha, to investigate into the case. 

In course of investigation, SI Pulakesh Rabha, the IO, 
prepared a sketch map of the place of occurrence and held inquest 
on the dead body of  Hazarat  Ali,  and then forwarded the dead 
body to Tezpur Civil Hospital for Post Mortem examination. Then, 
the  IO  recorded  the  statements  of  the  witnesses,  seized  some 
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incriminating materials, arrested the accused and on completion 
of investigation, submitted the charge-sheet against the accused 
Md. Haidar Ali.

TRIAL : 

 Since the charge sheeted offence,  inter-alia,  u/s 302 
IPC, is exclusively triable by the Court of  Sessions, the Learned 
Judicial  Magistrate,  1st Class,  Tezpur,  vide  order,  dated  20-04-
2011, passed, in GR Case No.979/2010, committed the case, after 
observing the procedure laid down in Section 209 CrPC, to this 
Court of Sessions for trial. 

Upon perusal of the materials on record and hearing 
the learned counsel for both the sides, formal charges u/s 447/ 
302 of IPC were framed, vide order, dated 24-06-2011. The charges 
were read over and explained to the accused person, to which he 
pleaded not guilty and claimed to be tried. 

In order to prove the above charges, the prosecution 
has examined 8 (eight)  witnesses including the autopsy surgeon 
and  the  Investigating  Officer,  while  the  defence  cross-examined 
them. 

On  closing  the  case  for  the  prosecution  side,  the 
statement of the accused was recorded u/s 313 CrPC, vide order, 
dated, 19-06-2012. The accused pleaded not guilty and declined to 
examine any witness in defence. 

I  have  heard  the  argument  advanced  by  Mr.  D.C. 
Borah, the learned Public Prosecutor, and Mr. K.P. Singh, Mr. S.K. 
Singh,  learned  defence  counsel.  I  have  gone  through the  entire 
evidence proffered by the prosecution and also the statement of the 
accused, recorded u/s 313 CrPC.  

POINTS FOR DETERMINATION : 

 From the evidence on record, and on the basis of the oral 
submission of the learned counsel for both the sides, the following 
points have emerged for consideration : 
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1. (a) Whether the death of Hazarat Ali was an act of    
      ‘culpable homicide’ ?  if so,
(b)  whether the ‘culpable homicide’  amounted to    

  murder ? and 
(c)  Whether  the  offence  was  committed  by  the   

  accused ?
2. Whether the accused, on 02-06-2010, at about 6 p.m., 

in village Rahmanpur, under Dhekiajuli Police Station, 
committed criminal trespass into the house compound 
of the deceased Hazarat Ali ?  

THE DECISION AND THE REASONS THEREFOR

POINT NO. 1

(A)   WHETHER ‘CULPABLE HOMICIDE’ ?
Legal position : 

‘  Homicide  means  the  killing  of  human  being  by  a 
human being. A person commits culpable homicide, if the act by 
which death is caused is done with the – (a) intention of causing 
death, or (b) intention of causing such bodily injury as is likely to 
cause death, or (c) knowledge that the act is likely to cause death. 
‘Intent’  and  ‘knowledge’  in  the  ingredients  of  Section  299  IPC 
postulate the existence of positive mental attitude and this mental 
condition is the special mens rea necessary for the offence. 

The offence of ‘murder’ has been defined in Section 300 
of the IPC. The basic difference between the ‘culpable homicide’ 
and ‘murder’  lies in the degree of  the gravity of  the offence. In 
order to bring home the offence within the parameter of Section 
300 IPC, the prosecution must establish that the assailant had 
the definite intention to cause death of the deceased or that the 
offender  had  the  knowledge  that  the  wounds  which  he  was 
inflicting would be sufficient to cause the death or that the same 
will  be  dangerous,  to  human  life.  Therefore,  the  essential 
ingredients of the offence have to be deduced and inferred from a 
series  of  facts,  like  weapon  used  in  the  crime,  nature  of  the 
wound, situs of  the wound and other attending circumstances. 
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The  burden  lies  on  the  prosecution  to  establish  that  the  act 
alleged to constitute the offence of ‘murder’ was really the act of a 
person other than the deceased and at the same time, the onus of 
proving exceptions to Section 300 IPC so as to reduce the offence 
of murder to one of ‘culpable homicide not amounting to murder’ 
lies on the accused. 

ANALYSIS OF EVIDENCE : 

Broadly speaking, there is no dispute from the defence 
side that Hazarat Ali met with a ‘homicidal’ death. On the other 
hand, it is the consistent case of the prosecution that Hazarat Ali, 
aged 45 years, died due to sustaining of multiple cut wounds. SI 
Pulakesh Rabha, the investigating officer, found severe multiple 
cut  injuries  on  abdomen  and  both  hands  probably  caused  by 
sharp cutting weapon during preparation of  the inquest report, 
u/s  174  CrPC,  Ext.8,  on  the  dead  body  of  Hazarat  Ali,  at  30 
bedded  Rural  Hospital  at  Dhekiajuli,  in  presence  of  witnesses. 
PW-7  Dr.  Bijay  Pal  Das,  the  doctor,  who  performed  the  post 
mortem  examination  on  the  dead  body  of  the  deceased, 
aforementioned, on 03-06-2010, found ante-mortem multiple stab 
and  cut  injuries  in  the  right  upper  abdomen  and  hands  and 
opined  that  the  cause  of  death  was  due  to  multiple  stab  cut 
injuries, which resulted in hypovolaemic ( loss of excessive blood) 
shock,  vide  Ext.4,  the  Post  Mortem  examination  report.  The 
defence  has  not  disputed  the  findings  of  the  doctor  (PW-7)  in 
regard to the injuries, he found on the dead body, by way of cross-
examining him. 

 Further,  PW-1  Musstt.  Horbola  Khatun  and  her 
mother PW-2 Musstt. Aimona Khatun deposed to have seen stab 
wounds caused by a ‘dagger’ by the assailant on the person of the 
deceased  Hazarat  Ali,  within  his  house  compound.  From  the 
evidence of PW-3 Md. Wahid Ali, PW-4 Musstt. Rahima Khatun 
and PW-5 Md. Abdul Sattar deposed to have seen injuries on the 
person of deceased Hazarat Ali for which, he succumbed to those 
injuries. The evidence on record does not indicate the possibility of 
sustaining multiple cut injuries by the deceased Hazarat Ali, in 
any other circumstances. Therefore, this Court has no hesitation 
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to  hold  that  the  cause  of  death  of  deceased  Hazarat  Ali  was 
apparently  an  act  of  ‘culpable  homicide’  as  the  expression  is 
defined in Section 299 IPC, beyond doubt. 

(B)   WHETHER ‘MURDER’ ?:

In  the  instant  case,  the injuries  found by PW-7 Dr. 
Bijay  Pal  Das,  the  doctor,  who  carried  out  the  Post  Mortem 
Examination on the body of the deceased Hazarat Ali,  on being 
escorted by UBC 560 Babul Mahato and relative Md. Soleman Ali, 
on 03-06-2010, that is, on the following day of the occurrence, at 
Kanaklata Civil Hospital, had found two numbers of cut injuries 
( stab injuries ) on the right upper abdomen with herniation of 
intestine,  multiple  cut  injuries  on  the  left  hand  palmer  aspect 
upto the distal part of the forefingers, another cut injury on the 
left forearm, three in number, two nos. on lateral aspect, size 2 cm 
X 3 cm X 3 cm and another cut injury of the size 3 cm X 3 cm X 4 
cm, another cut injury in the right arm of size 3 cm X 2 cm X 3 
cm, two stab injuries on the right upper abdomen, one of those 4 
cm X 2  cm X  5  cm and  another  5  cm X 2  cm X  5  cm with 
herniation of the intestine, cut injury was found in the liver, on 
the right side of the chest wall. Moreover, there was a fracture of 
9th, 10th, 11th and 12th ribs and two stab injuries on the abdomen. 
In the opinion of the doctor, the cause of death of the deceased 
was  due  to  multiple  stab  and  cut  injuries  which  resulted  in 
hypovolaemic ( loss of excessive blood) shock, vide Ext.4, the Post 
Mortem Examination Report. 

 Thus,  on  the  face  of  the  Post  Mortem  examination 
Report, Ext.4, it is apparent that the assailant acted in a most 
cruel  manner  by  inflicting  multiple  stab  cut  wounds  on  the 
deceased,  in  the  absence  of  any  other  evidence  indicating  the 
possibility of  sustaining such multiple  stab cut injuries,  in any 
other circumstances, and as such, the death of the deceased was 
palpably was not the consequence of an act falling within any of 
the five Exceptions to Section 300 IPC, beyond doubt. 

From  the  FIR,  dated  02-06-2010,  lodged  by  PW-1 
Musstt. Horbola Khatun, the daughter of the deceased and wife of 
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the  accused,  it  appears  that  the  accused  trespassed  into  the 
house compound of the deceased, who was his father-in-law and 
inflicted  multiple  stab  wounds  by  a  ‘dagger’  causing  grievous 
injuries on his person and when he was brought to 30 bedded 
Hospital at Dhekiajuli, the doctor declared him brought dead. No 
doubt,  the  First  Information  Report  does  not  constitute 
substantive piece of evidence, though its importance as conveying 
the  earliest  information  regarding  the  occurrence  cannot  be 
ignored. 

 Form the evidence of PW-1, aforementioned, and her 
mother and wife of the deceased PW-2, Musstt. Aimona Khatun, it 
transpires that the assailant- accused inflicted multiple stab cut 
wounds on the person of the deceased in front of his house and 
witnessing their (PWs 1 and 2) approach, the accused, in turn, 
swift  towards  them  to  attack  with  the  ‘dagger’,  but  escaped 
unhurt. PW-3 Md. Wahid Ali has deposed to have seen lying on 
the ground with bleeding injuries. PW-4 Musstt. Rahima Khatun 
deposed to have seen the assailant- the accused, with a ‘dagger’, 
in  hand,  running  towards  the  South.  PW-5  Md.  Abdul  Sattar 
found the deceased lying with injuries in the courtyard. PW-8 SI 
Pulakesh Rabha, the IO, as stated earlier, in the Inquest Report, 
Ext.8, noted multiple cut injuries on the person of the deceased 
and further, stated in his evidence that the occurrence took place 
on 02-06-2010, on the village road, near the house of one Abul 
Kasem, in Rahmanpur village, vide Ext. 6, the Sketch Map, where 
the place of occurrence is specifically shown. 

Situated thus, in the opinion of this Court the death of 
Hazarat Ali was clearly an act of culpable homicide amounting to 
‘murder’  defined in Section 300 of the IPC and punishable u/s 
302 of the IPC, beyond reasonable doubt. 

(C)   COMPLICITY OF THE ACCUSED : 

(I) CIRCUMSTANTIAL EVIDENCE :   

As stated in the foregoing discussions, the prosecution 
has examined 8 (eight) witnesses, including the doctor (PW-7) and 
the  IO,  out  of  whom  PW-1  Musstt.  Horbola  Khatun  is  the 
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informant and wife of the accused, PW-2 Mustt. Aimoni Khatun is 
the wife of the deceased and mother of PW-1, PW-3 Md. Wahid Ali, 
PW-4  Musstt.  Rahima  Khatun  are  neighours,  while  PW-5  Md. 
Abdul Sattar and PW-6 Md. Malek Ali @ Abdul Malek are residents 
of a nearby village. None of these PWs has directly witnessed the 
accused committing the offence of murder of Hazarat Ali, but lent 
circumstantial  incriminating  evidence  against  him.  In  Baldev 
Singh Vs State of Haryana [ AIR 2009 SC 963],  the  Hon’ble 
Supreme Court held that

   “  t has been consistently laid down by this Court  
that  where  a  case  rests  squarely  on  circumstantial  
evidence, the inference of guilt can be justified only when  
all the incriminating facts and circumstances are found to  
be incompatible with the innocence of the accused or the  
guilt of any other person.” 

 Further, referring to the decision in State of U.P. –Vs- 
Ashok Kumar Srivastava [ 1992 Crl.L.J. 1104 ], it was observed 
that  if  the  evidence  relied  on  is  reasonably  capable  of  two 
inferences, the one in favour of the accused must be accepted.” 

 Now, in the light  of  the above rules,  let  each of  the 
circumstances laid by the prosecution be discussed. 

(i) Accused stabbed deceased by ‘dagger’ and ran away   : 
(a) Allegation of cruelty on wife by accused

PW-1,  Musstt.  Horbola  Khatun,  the  daughter  of  the 
deceased and the wife  of  the accused,  made formal  accusation 
against the accused husband Md. Haidar Ali, by lodging the FIR, 
Ext.1, immediately after the occurrence, on   02-06-2010 at 9-20 
p.m.,  with  the  Officer-in-charge  of  Dhekiajuli  PS,  situated  at  a 
distance of about 22 Kms from the place of occurrence. In the said 
FIR,  Ext.1,  it  was  alleged  that  due  to  her  filing  of  a  case 
complaining cruelty,  physical and mental,  on her,  the accused-
husband killed her father Hazarat Ali. This fact has come in the 
evidence of PW-1, aforenamed, and added further stated that the 
occurrence took place after one week of filing of the case against 
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the  accused  and  that  she  forgot  the  number  of  the  case  and 
further,  has  not  called for  the  said relevant  case record.  PW-2 
Musstt.  Aimona  Khatun,  her  mother,  has  supported  her 
daughter’s (PW-1) evidence and clarified that the case was filed on 
a Wednesday and on the next Wednesday, the accused killed her 
husband, that  is,  his  father-in-law, -  the deceased Hazarat  Ali. 
The defence appears to have not cross-examined PW-2 to impeach 
the veracity of this piece of circumstantial incriminating evidence 
against  the accused.  Further,  PW-4 Musstt.  Rahima Khatun,  a 
neighbour, has also stated that she learnt about the existence of a 
case  between the  accused and  the  deceased Hazarat  obviously 
referring  to  the  case  relating  to  allegation  of  cruelty  on  PW-1 
Musstt.  Horbola  Khatun  by  her  husband-the  accused, 
aforementioned. PWs 1 and 4 have stated that the police did not 
record their statements. It is, however, noticed that the witnesses, 
more particularly,  PWs 1 and 4 are residents of village area and 
on the other hand, the prosecution has failed to make any attempt 
to  substantiate  that  the  investigating  officer  (PW-8),  actually 
recorded  their  statements  u/s  161  CrPC.  One  cannot  get  lose 
sight of the fact that the aforesaid loophole in the investigation, if 
at all true, was left at the cost of the poor deceased’s family, based 
in rural and illiterate  background, who  could only either with 
difficulty  write  the  name  (PW-1)  or  put  thumb  impression  on 
evidence  (PW-4)  and  may  not  know  the  difference  of  formal 
recording of statement by police, u/s 161 CrPC and interrogation 
for  the  purpose  of  writing  statement,  u/s  161  CrPC,  as  no 
signature of witness is required to be taken on such statement. 
Therefore, in the humble view of this Court, their (PWs 1 and 4) 
evidence cannot be discarded on this count alone when otherwise, 
in  material  particulars  their  evidence  can  be  relied  on  to  the 
extent, discussed in detail below. The accused in his statement, 
recorded u/s 313 CrPC, has admitted that  his wife  (PW-1)  has 
filed a case alleging cruelty on her by him. Therefore, this Court 
further finds no reason as to why the wife (PW-1), mother-in-law 
(PW-2) and PW-4, a neighbour, would falsely depose against the 
accused exposing the family discontentment between PW-1 and 
her husband - the accused, giving rise to complain of murder of 
the deceased-father-in-law by the accused son-in-law. Considered 
thus, the commission of the offence of murder of Hazarat Ali by 
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the  accused  under  this  strong  spell  of  revenge  occasioned  by 
family dispute cannot be ruled out, beyond doubt. 

(ii) Accused was seen running away with ‘dagger’   : 

PW-1 Musstt. Horbola Khatun, the wife of the accused, 
in her FIR, Ext. 1, has disclosed that on 02-06-2010, at about 
6 p.m., her husband, being armed with a ‘dagger’ entered into the 
house-compound of her deceased father Hazarat Ali and inflicted 
several blows on his person causing severe injuries and the doctor 
of  Dhekiajuli  30  bedded  Hospital  declared  him  brought  dead. 
Supporting  the  contentions  made  in  the  FIR,  aforementioned, 
PW-1, who at the relevant time of the incident was at her parental 
home, has deposed that the accused finding her father Hazarat Ali 
in front of his (deceased) house, stabbed twice in his abdomen, 
and hearing the outcry, when she and her mother (PW-2) rushed 
to the place of occurrence, her husband – the accused attempted 
to  stab her  (PW-1),  but  escaped unhurt  as she fled away.  She 
(PW-1)  has  re-affirmed  this  material  fact  of  causing  injury  in 
abdomen of the deceased-father in cross-examination and further 
stated, that the accused also inflicted injuries on the right hand of 
her  deceased-father.  The  evidence  of  PW-2  Musstt.  Aimona 
Khatun has, inter-alia, deposed that the occurrence took place, on 
road, in front of the house of Abu Kasem and that her son-in-law, 
the accused, inflicted stab wounds in the abdomen and hand of 
her  deceased  husband  Hazarat  Ali.  According  to  her,  one 
Mohammad Ali,  a  little  boy,  son of  Abdul  Majid,  informed her 
about the occurrence and thereupon, hurriedly she (PW-2)  and 
her daughter (PW-1) stepped out of house and saw the accused - 
son-in-law returning with a ‘dagger’,  in hand, from the place of 
occurrence  and  gave  a  chase  to  them,  but  escaped  unhurt  by 
fleeing away and then went near to the place of occurrence by 
taking  over  another  way.  They found the  deceased Hazarat  Ali 
lying  in  injured  condition  sustaining  injuries  in  the  abdomen 
protruding  intestines  and  on  both  the  hands.  In  cross-
examination, she (PW-2) has clarified that she did not see, when 
the accused inflicted stab wounds,  but when he was returning 
from the place of occurrence.
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  PW-3 Md. Wahid Ali, a neighbour, who, at the relevant 
time of the incident, was at home, PW-4 Musstt. Rohima Khatun, 
the  wife  of  Abdul  Majid,  another  neighbour,  who is  his  (PW-3) 
maternal aunt, reported that she (PW-4) saw the accused running 
away and when, thereafter, he (PW-3) went to the house of the 
father-in-law  of  the  accused,  that  is,  the  house  of  deceased 
Hazarat Ali, found Hazarat Ali lying on ground, near his house, 
sustaining  bleeding  injuries  on  chest,  abdomen  etc.  and 
thereupon,  the  deceased,  in  injured  condition,  was  shifted  to 
Dhekiajuli  Hospital,  but  on  the  way,  he  expired.  In  cross-
examination,  the defence has more clearly  elicited that  he saw 
injuries on back, chest and abdomen of deceased Hazarat. PW-4 
Musstt.  Rohima  Khatun  has,  inter-alia,  deposed,  corroborating 
the  evidence  of  PWs  1,  2  and  3,  that  hearing  outcry,  on  the 
northern direction,  when she  came out  of  house,  she  saw the 
accused with a ‘dagger’, in hand, running away on the southern 
direction and thereupon, she rushed to the place of occurrence 
and  found  Aimona’s  husband  lying  on  ground  in  injured 
condition, struggling for life. She (PW-4) has further stated that 
later on, on way to hospital,  Hazarat died. In her (PW-4) cross-
examination,  the  defence  has  elicited  that  she  saw  bleeding 
injuries  on  the  person  of  Hazarat,  which  indicates  severe  cut 
injuries sustained by the deceased resulting in profuse bleeding. 
Even if  it  is  presumed that  PWs 1 and 2 had enmity with the 
accused for existence of a pending case on accusation of cruelty 
on his wife (PW-1) providing possible motive for the offence, and at 
the same time, giving false implicating evidence against him, but 
in the absence of evidence of inimical relation between PWs 3 and 
4, who are neighbours and not related to the formers ( PWs 1 and 
2),  with  the  accused,  their  (PWs  3  and  4)  claim of  seeing  the 
accused  running  away  from  the  place  of  occurrence,  with  a 
‘dagger’, in hand, as stated by PWs 1 and 2, cannot be disbelieved. 
PWs 1 and 2 were being at home, situated nearby the place of 
occurrence, and on the other hand, PWs 3 and 4, who were also at 
home, situated in the same locality,  at the relevant time of the 
occurrence,  rushed  out  of  home,  hearing  outcry,  as  the 
occurrence took place at a nearby place, on road, definitely the 
chance of unmistakable recognition of  and seeing the assailant-
accused running away with a ‘dagger’, in hand, from the place of 
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occurrence, in the evening hours of a day in the summer season 
(month of June), during which season, the sun sets late, appears 
to be quite natural, more so, when they have firmly withstood the 
tests of cross-examination by the defence. 

It appears from the evidence of PW-5 Md. Abdul Sattar, 
the VDP Secretary, that while he was in his shop, situated at a 
distance of about 2 Kms from the place of occurrence, he heard 
about the incident from the villagers to the effect that the accused 
stabbed Hazarat  to  death by a  sharp pointed  weapon.  Hearing 
about the occurrence, he came to the place of occurrence, that is, 
the  house  of  Hasen  Ali  and  found  the  deceased,  in  injured 
condition,  at  his  (Hasen  Ali)  courtyard  with  bandage  on  his 
abdomen and further,  presence  of  the police.  His  early  part  of 
testimony shows to be hearsay, but after coming to the place of 
occurrence,  at  a later  point of  time,  he found the deceased,  in 
injured condition, with injury in the abdomen and then, though 
the deceased was sent to Dhekiajuli 30 bedded Hospital, later on, 
he learnt  that  Hazarat  died.  In cross-examination,  this  witness 
(PW-5)  has deposed that  some people showed him the place of 
occurrence, which was inside the courtyard of Hasen Ali and on 
observation of the place, he noticed blood stains at the place. His 
(PW-5)  relevant  part  of  testimony,  thus,  lends  support  to  the 
evidence of PWs 1,2,3 and 4, so far the nature and situs of the 
wounds, the deceased sustained, which culminated in his death, 
is  concerned,  circumstantially  indicate  the  culpability  of  the 
accused  to  the  crime,  who  was  seen  by  PWs  1,2,3  and  4, 
aforementioned, running away with a ‘dagger’  in hand from the 
place of occurrence. The evidence of PW-6 Md. Malek Ali @ Abdul 
Malek  is  almost  on the  same footing  of  PW-5,  aforementioned. 
According to him (PW-6), at the relevant time of the occurrence, he 
was at his shop and heard the people saying that the accused 
killed  his  father-in-law  and  thereupon,  though  he  went  to  the 
place of occurrence, did not find his father-in-law, who was, in the 
meantime,  as  reported,  shifted  to  Dhekiajuli  Hospital.  He  has 
clearly  stated in cross-examination that  he did not witness the 
occurrence  with  his  own  eyes  and  that  he  has  no  personal 
knowledge about the incident.  Therefore,  the evidence of  PW-6, 
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aforementioned, has remained hearsay so far commission of the 
offence of murder of Hazarat Ali, by the accused is concerned. 

Thus, on close scrutiny of the evidence of PWs 1,2,3,4 
coupled with the evidence of PWs 5 and 6, who appeared at the 
courtyard of the house of the deceased Hazarat Ali aftermath, it is 
crystal clear, as discussed above, that it was the accused - son-in-
law of the deceased, who prompted by a sense of revenge for filing 
a criminal case against him, only a week ago, by his wife (PW-1), 
that is,  the daughter of  the deceased, committed the cruelty of 
murder on him, beyond reasonable doubt. 

(iii) Place of occurrence : 
   (near the house of deceased)

PW-8 SI Pulakesh Rabha, the Investigating Officer, has 
deposed  that  the  FIR,  Ext.1,  was  received  on  02-06-2010  at 
Dhekiajuli  Police  Station,  whereupon,  Dhekiajuli  PS  Case  No. 
184/2010 was registered and on being forwarded to Borsola Police 
Out Post, the information was entered in Borsola Police Out Post, 
General  Diary,  vide  Entry  No.  24,  dated  02-06-2010  and 
immediately thereafter, he reached the place of occurrence, that 
is, the village road, near the house of Abul Kasem in Rahmanpur 
village. He clarified further admitting the defence suggestion that 
the  occurrence  took  place  in  the  paddy  field  situated  on  the 
eastern side of the village road. According to him, he prepared a 
rough Sketch Map of the place of occurrence, vide Ext.6. Thus, 
the  IO’s  (PW-8)  evidence  shows that  the  occurrence took place 
near the house of Abul Kasem in Rahmanpur village, in the paddy 
field, situated contiguously, on the eastern side of the village road, 
which is indicated by marked ‘A’ in the Sketch Map, Ext.6. 

 On  scrutiny  of  the  FIR,  Ext.1,  it  appears  that  the 
occurrence took place within the house compound of the deceased 
Hazarat  Ali.  The  mentioning  of  the  place  of  occurrence  as  the 
house  compound  of  the  deceased,  that  is,  the  house  of  PW-2 
Musstt. Aimona Khatun, in the FIR, Ext.1, made by its maker PW-
1 Musstt. Horbola Khatun, has its relation to her (PW-1) broad 
disclosure in evidence that the occurrence took place in front of 
her  father’s  (deceased)  house.  However,  PW-2  Musstt.  Aimona 
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Khatun,  that  is  the  wife  of  the  deceased,  disclosed,  in  cross-
examination, that the occurrence took place in front of the house 
of  one  Abul  Kasem,  on  road,  and  that  not  within  the  house 
compound or inside their house. In cross-examination,  PW-3 Md. 
Wahid Ali has deposed that the deceased Hazarat was found lying 
near his house, situated on the north-south of the road and near 
to the house of Abdul Jabbar, whose house is shown in marked 
‘D’ of Ext.6, the Sketch Map. PW-5 Md. Abdul Sattar, in his cross-
examination, stated that hearing about the occurrence, he rushed 
to the place of occurrence, as shown by some people, inside the 
courtyard of Hasen Ali, where he saw blood stained spots. What is 
appears from the evidence of PW-8, the investigating officer, that 
he did not collect sample of the blood stains, allegedly noticed by 
PW-5,  from the place of  occurrence for forensic examination to 
establish that the blood found at the place was the blood of the 
deceased or human being.  As such, since by the time, he (PW-5) 
reached the place of occurrence on hearing about the incident, the 
darkness of the night certainly descended, for which his claim of 
recognition of blood spots at the said alleged place of occurrence, 
in the darkness of the night, could not be accepted, in view of 
inability on the part of the prosecution to establish that the blood 
stains allegedly found by PW-5 was belong to the deceased and 
that he was stabbed by the accused at that place only. He (PW-5) 
in cross-examination, expressed his ignorance as to the exact spot 
where  the  occurrence  had  actually  taken  place,  obviously  for 
having not seen the actual occurrence. Therefore, the evidence of 
PW-5  so  far  identification  of  the  place  of  occurrence,  as  the 
courtyard  of  the  house  of  the  deceased,  where  he  found  the 
deceased, in injured condition with a bandage in the abdomen, 
which  was  only  shown  by  some  people,  being  amounted  to 
heresay could not be accepted as the place of occurrence, beyond 
doubt.

  Thus, based on the evidence of PW-2 Musstt. Aimona 
Khatun,  PW-3  Md.  Wahid  Ali  plus  the  contents  of  Ext.6,  the 
Sketch  Map  of  the  place  of  occurrence,  prepared  by  PW-8  SI 
Pulakesh Rabha,  the IO,  during investigation,  coupled with  his 
(PW-8) evidence, as a whole, it can conclusively be said that the 
place of occurrence was near to the house of Abul Kasem, Abul 
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Hasem, Abdul Jabbar, who are residents near to the house of the 
deceased Hazarat  Ali,  in  Rahmanpur  village,  and in  the  paddy 
field, situated contiguously to the eastern side of the village road, 
beyond doubt. Here, one cannot lose sight of the horror impact of 
the  incident  of  murder  of  a  family  member,  like  the  deceased 
Hazarat Ali, on the mind of his daughter (PW-1), the informant, 
which prompted her to lodge the FIR, Ext.1, written as per her 
dictation, through a scribe, immediately after the occurrence, it is 
quite natural to crept in some discrepancy therein and as such, 
on judicial  scrutiny  of  the  evidence  on record,  the  evidence  of 
PW-8, the IO, who is an impartial witness to both the parties, his 
(PW-8)  evidence  cannot  be  disbelieved  so  far  the  question  of 
identity of the place of occurrence is concerned ascertained after 
due investigation, beyond reasonable doubt. 

 (iv) Deceased disclosed the name of accused :

PW-1 Musstt. Horbola Khatun, the wife of the accused 
has deposed,  in cross-examination,  that her father Hazarat  Ali, 
before  death,  narrated  the  incident  to  the  public.  PW-2  Musst 
Aimona Khatun, the wife of the deceased, has deposed that her 
husband Hazarat Ali disclosed to her the name of the accused as 
his assailant – a material piece of evidence which has remained 
unassailed  in  her  cross-examination  by  the  defence.  From the 
evidence of PW-4 Musstt. Rohima Khatun, a neighbour, it appears 
that  she  found  Aimona’s  husband  lying  on  ground  in  injured 
condition, struggling for life, indicating thereby that the deceased, 
in injured condition, was in conscious state of mind to speak the 
name of the assailant. This fact of physical and mental condition 
of the deceased, stated by PW-4 has also remained unchallenged 
in  her  cross-examination.  Therefore,  there  is  no  reason  to 
disbelieve the aforesaid material  piece of  incriminating evidence 
against  the  accused,  because  a  person,  in  severely  injured 
condition, was most likely to disclose the name of his assailant to 
his close family members, like PW-2, his wife, who happened to be 
present at the place of occurrence immediately after the incident 
of  fatal  attach  on  him.  Therefore,  this  piece  of  incriminating 
evidence against the accused, as stated by PW-2, the wife of the 
deceased,  can be relied on, being free from any doubtful  vices, 
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without  further  corroboration  as  to  its  truthfulness,  beyond 
doubt. 

 (v) Seizure of blood stained ‘Lungi’ of deceased and ‘chappal’ of    
       accused  :
   (  suggestive of  presence of  accused and causing wounds by 
sharp weapon)

PW-8 SI Pulakesh Rabha, the IO, has stated that he 
seized one pair of ‘hawai chappal’ (yellow colour) from the place of 
occurrence by Ext.2, the seizure memo and one ‘Lungi’, (read and 
black colour),  and one piece  of  ‘Saree’,(  read colour )  from the 
place of occurrence, by Ext. 3, the seizure memo. In his cross-
examination,  the  defence  has  elicited  that  the  seized  ‘hawai 
chappal’ was not shown to him in Court and that he recorded the 
statement of at least three seizure witnesses and further denied 
the suggestion that he did not follow the procedure of seizure of 
the seized materials by Ext.2 and Ext.3, the seizure memos, for 
which the same are not acceptable in law. PW-1 Musstt. Horbola 
Khatun  have  identified  the  seized  materials,  Mat.Ext.1-‘Lungi’, 
used  by  her  deceased  father  and  Mat.Ext.2-  two  numbers  of 
‘hawai chappal’,  used by her husband-the accused, which were 
left at the place of occurrence. According to PW-1, aforementioned, 
and PW-2 Musstt. Aimona Khatun, as the ‘Lungi’ which was worn 
by the deceased at the time of the occurrence was being dirty one, 
the  same  was  replaced  by  a  clean  one  and  subsequently,  the 
police seized the same. It may be mentioned here that PWs 1 and 
2 were not formal seizure witnesses. PW-3 Md. Wahid Ali in his 
cross-examination has stated that  the police seized one pair  of 
‘hawai  chappal’  belonging  to  the  accused  from  the  place  of 
occurrence.  PW-5  Md.  Abdul  Sattar,  a  seizure  witness,  has 
deposed that police seized one pair of  ‘hawai chappal’  from the 
place of occurrence by Ext.2, the seizure memo, and recognised 
that Mat.Ext.1 is the said pair of ‘hawai chappal’. He has further 
deposed that the police also seized one ‘Lungi’,  Mat.Ext.2, from 
the place of occurrence along with a red coloured piece of cloth by 
Ext.2,  another  seizure  memo.  In  cross-examination,  he  has 
deposed that he does not know as to whom those seizure clothes 
and articles were belong. His evidence, thus, shows that the seized 
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articles  were  recovered  from  the  place  of  occurrence  without 
identifying  the  person  (s)  to  whom those  articles  were  belong. 
PW-6 Md. Malek Ali @ Abdul Malek was the other seizure witness 
of Ext.2 and Ext.3, the seizure memos, and identified Mat.Ext.1-
the seized chappal and Mat.Ext.2-the ‘Lungi’ and another piece of 
cloth. In cross-examination, he (PW-6) has deposed that he put 
his signature on the blank papers, on being asked by the IO. On 
perusal  of  the  seizure  memo,  Ext.2,  it  appears  that  the  police 
seized one pair of hawai chappal ( Yellow colour ) from the place of 
occurrence, that is, from the front of the house of one Md. Abul 
Kasem and similarly, by Ext.3, the seizure memo, the police seized 
one ‘Lungi’, and one ‘Saree’ containing blood stains from the place 
of occurrence. The evidence of PWs 1,2, 3, 5 and 6, shows that the 
seized  articles  were  recovered  and  seized  by  PW-8,  the  IO, 
immediately after the occurrence, and therefore, the recovery of 
the seized ‘chappal’, Mat.Ext.1, aforementioned, which has been 
duly identified by the accused’s wife (PW-1) could be relied on, as 
a piece of  incriminating evidence in support of  presence of  the 
accused  at  the  relevant  time  of  the  incident  at  the  place  of 
occurrence and unerringly lending support to the evidence of the 
prosecution  witnesses,  discussed  above,  that  he  was  only  the 
accused, who committed the offence of murder of his father-in-law 
Hazarat  Ali,  by  means  of  sharp  cutting  weapon,  as  the  blood 
stained ‘Lungi’, Mat.Ext.2, suggest, beyond doubt. 

(vi) Identity of weapon of offence – established  :
( weapon not seized, but identified by PWs )

From the evidence of PW-8 SI Pulakesh Rabha, the IO, 
it appears that he has not seized the weapon of offence - ‘dagger’, 
allegedly used by the accused in the commission of the offence. 
PW-1  Musstt.  Horbola  Khatun,  in  her  cross-examination,  has 
deposed that the police arrested the accused after 3/4 days of the 
occurrence  from  some  place.  From  the  evidence  on  record,  it 
transpires that the prosecution has not laid any serious attention 
to this aspect of investigation and has not explained the reason for 
inability to recover the weapon of  offence allegedly used by the 
accused in the commission of the offence. However, on meticulous 
scrutiny  of  the  evidence  laid  by  the  prosecution,  as  discussed 
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above, it transpires that there is no crisis of identification of the 
nature  of  sharp  weapon,  like  a  ‘dagger’,  used  by  the  accused, 
while inflicting cut injuries on the person of the deceased Hazarat 
Ali, in view of nature of injuries found by PW-7, the doctor, on the 
person of the deceased during Post Mortem Examination and the 
testimony of PWs 1,2,3 and 4, who witnessed the accused running 
away  with  a  ‘dagger’,  in  hand,  from  the  side  of  the  place  of 
occurrence. 

 Therefore, in the humble opinion of this Court failure 
on the part of PW-8, the IO, to recover the weapon of offence used 
by the accused in the felonious act of killing of Hazarat Ali, cannot 
be said to be a material infirmity on the part of the prosecution, 
warranting the benefit of it to be given to the accused, who himself 
in his statement recorded u/s 313 CrPC, stated that he, on call 
by the police, appeared at Borsola Out Post, after about a week 
from the date of occurrence and when the eye witnesses, namely, 
PWs,  1,2,3  and  4,  saw  the  accused  running  away,  carrying  a 
‘dagger’  like  weapon,  in  hand,  from  the  side  of  the  place  of 
occurrence, beyond reasonable doubt.  

From the above discussions, on evidence, proffered by 
the prosecution,  inter-alia, the following circumstantial  facts are 
proved against the accused, beyond reasonable doubt  :

(a) PW-1  Musstt.  Horbola  Khatun,  the  wife  of  the 
accused, instituted a criminal case alleging cruelty 
on her by her husband about seven days before the 
occurrence,  and  she  (PW-1)  was  at  her  parental 
home,  that  is,  the  house  of  the  deceased,  at  the 
relevant  time  of  the  occurrence,  which  in  all 
probability  prompted  the  accused  to  wreck 
vengeance  on  the  family  of  the  deceased.  The 
accused in his statement u/s 313 CrPC, admitted 
the filing of the case by his wife, aforementioned ;
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(b) PWs  1,2,3  and  4  saw the  accused  running  away 
from the place of occurrence immediately after the 
occurrence with a ‘dagger’ like weapon, in hand ;

(c) PWs  1  and  2,  the  wife  and  mother-in-law, 
respectively,  of  the  accused,  have  deposed  that 
when  they  rushed  to  the  place  of  occurrence, 
situated nearby, the accused, in turn, armed with a 
‘dagger’, gave a chase to them, but escaped unhurt ;

(d) the accused left his ‘chappal, Mat. Ext.1, which was 
seized by Ext. 2, the seizure memo, and identified 
by his wife (PW-1) ; 

(e) Mat.Ext.2,  the  blood stained ‘Lungi’,  worn  by the 
deceased was  seized  by  Ext.3,  the  seizure  memo, 
which shows that the deceased sustained sharp cut 
wounds. 

(f) the accused was arrested after several days of the 
occurrence ; 

(g) the deceased disclosed the name of his son-in-law-
the  accused  as  his  assailant,  when  he  was  in 
injured  condition,  at  the  place  of  occurrence,   to 
PW-2, his wife ; and

(h) The  medical  evidence  of  PW-7,  the  doctor,  who 
carried  out  Post  Mortem  Examination  on  the 
deceased,  has fully  supported the ocular  evidence 
that the deceased sustained multiple  cut wounds, 
vide Ext.4, the Post Mortem Examination Report. 

POINT NO. 2
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TRESPASS INTO THE HOUSE COMPOUND OF THE DECEASED :

So  far  the  offence  u/s  447  IPC  is  concerned,  the 
prosecution  must  prove  that  the  accused  committed  ‘criminal 
trespass’  as  defined  in  Section 441 of  the  IPC,  into  the  house 
compound of the deceased Hazarat Ali, that is the house of PWs 1 
and 2 in order to commit an offence. 

In view of above discussions on evidence, it has come 
to light, beyond doubt, that the place of occurrence was near to 
the house of Abul Kasem, Abul Hasem, Abdul Jabbar, who are 
residents  near  to  the  house  of  the  deceased  Hazarat  Ali,  in 
Rahmanpur village, and in the paddy field, situated on the eastern 
side of the village road, which is specifically shown in mark ‘A’ of 
Ext.6,  the Sketch Map of  the place  occurrence.  Therefore,  it  is 
held that the accused did not commit criminal trespass into the 
house compound of the deceased, as alleged, beyond reasonable 
doubt, and accordingly, the accused cannot be held guilty of the 
charge u/s 447 IPC. 

. CONCLUSION
( Guilty of murder )

For  the  reasons,  set  forth  above,  this  Court  is 
constrained to hold that the prosecution has proved the charge of 
murder of the deceased Hazarat Ali against the accused, namely, 
Md.  Haidar  Ali,  beyond  all  reasonable  doubt.  Accordingly,  the 
accused Md. Haidar Ali is held guilty of the charge u/s 302 IPC 
and convicted. 

For the above stated reasons, this Court is constrained 
to  hold  that  the  prosecution  has  failed  to  prove  the  charge  of 
criminal  trespass  into  the  house  compound  of  the  deceased 
Hazarat  Ali  by  the  accused Md.  Haidar  Ali,  beyond reasonable 
doubt, and accordingly, he is acquitted of the charge u/s 447 IPC. 

 
S E N T E N C E
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After  pronouncement  of  the  judgment,  the  convicted 
accused Md. Haidar Ali is heard on the quantum of punishment to 
be awarded, as recorded in marked ‘X’. I have also heard Mr. D. C. 
Borah, the learned Public Prosecutor and Mr. K. P. Singh, Mr. S.K. 
Singh, the learned Defence Counsel. 

 
 The convicted accused Md. Haidar Ali,  in his replies 
recorded in marked ‘X’, has reiterated his plea of innocence. He 
has submitted that  he is  aged about 25 years,  and married to 
PW-1 Musstt.  Horbola Khatun,  who presently,  resides with her 
parents. They have no issue. He is a daily wage earner and he has 
old parents.  He is  the sole bread earner of  the family with old 
parents.  He  has,  therefore,  submitted  to  punish  him  with 
imprisonment and with small amount of fine only. 

       The  learned  Public  Prosecutor  has  submitted  that 
considering  the  gravity  of  the  offence  proved  to  have  been 
committed by the accused, rigorous imprisonment for life and fine 
will be the appropriate punishment for him. 

 The learned defence Counsel, on the other hand, has 
fairly submitted that considering the personal  circumstances in 
life of the accused, punishment of imprisonment for life and small 
amount of fine, would meet the ends of justice. 

 On  a  careful  consideration  of  the  facts  and 
circumstances, appearing in the case in regard to the personal, 
social, economic and domestic circumstances of the accused, this 
Court is of the humble opinion that sentence of imprisonment for 
life and fine, would meet the ends of justice. 

 In  view  of  the  fact  that  cruelty  of  murder  was 
committed on an unarmed person by his son-in-law, the accused 
person does not deserve any compassionate treatment. 

 Accordingly,  the  accused  Md.  Haidar  Ali  is 
sentenced to suffer Rigorous Imprisonment for life and to pay 
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a fine of Rs.5,000/- ( rupees five thousand) only, in default, to 
undergo Rigorous Imprisonment for 3 (three) months u/s 302 
of the Indian Penal Code.

  
 The convicted accused person is told that he has 

the right to prefer appeal to the Hon’ble High Court against 
this  judgment  either  through  the  Jail  authority  or 
independently, on his own. He is further informed that he is 
entitled to free legal aid to prefer appeal before the Hon’ble 
High Court. 

The judgment and order, as above, is pronounced in 
the open Court, in presence of the accused person and the learned 
counsel for both the sides, on this the 17th day of April, 2013, 
under the hand and seal of this Court. 

Let a copy of this judgment and order be furnished to 
the convicted accused, free of cost, immediately.

The seized materials may be destroyed, in due course 
of law. 

 Send  a  copy  of  the  judgment  and  order  to  the 
Superintendent, Central Jail, Tezpur. 

Accordingly, the case is disposed of.

            ( A. BORTHAKUR )  
             SESSIONS JUDGE

                                                SONITPUR :: TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR
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LIST OF PROSECUTION WITNESSES

PW–1 : Musstt. Horbola Khatun, the informant

PW–2 : Musstt. Aimona Khatun

PW–3 : Md. Wahid Ali

PW–4 : Musstt. Rohima Khatun

PW–5 : Md. Abdul Sattar

 PW–6 : Md. Malek Ali @ Abdul Malek

PW–7 : Dr. Bijay Pal Das, MO, 

PW–8 : Sri Pulakesh Rabha, IO

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF COURT WITNESSES

N  I  L

IST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 : Ejahar 

Exhibit –2 : Seizure Memo

Exhibit –3 : Seizure Memo

Exhibit –4 : Post Mortem Examination Report

Exhibit –5 : Dead Body Challan

Exhibit –6 : Sketch Map

Exhibit –7 : Charge Sheet

Exhibit –8 : Inquest Report

 MATERIAL EXHIBIT

Mat. Exhibit –1 : Pair of Hawai Chappal

Mat. Exhibit –2 : ‘Lungi’

DEFENCE EXHIBIT

N  I  L 

23

(A. BORTHAKUR)  
 SESSIONS JUDGE,
SONITPUR :: TEZPUR


